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SENATE—Friday, October 25, 1991

(Legislative day of Thursday, September 19, 1991)

The Senate met at 10:45 a.m., on the
expiration of the recess, and was called
to order by the Honorable JOHN GLENN,
a Senator from the State of Ohio.

PRAYER

The Chaplain, the Reverend Richard
C. Halverson, D.D., offered the follow-
ing prayer:

Let us pray: .

Bless the Lord, O my soul, and forget
not all his benefits: Who forgiveth all
thine iniquities; who healeth all thy dis-
eases; Who redeemeth thy life from de-
struction; who crowneth thee with
lovingkindness and tender mercies.
* * *_Psalm 103:2-4.

Gracious Father in Heaven, thank
You for this profound encouragement
from the Psalms, assurance of Your
forgiveness, Your healing, Your protec-
tion. The Senators have been through a
great deal, emotionally as well as in-
tellectually, these past 2 weeks. Some
have been wounded; all have had to
deal with the struggle of conscience
versus objectivity and political expedi-
ency. An angry, cynical public has
raised its voice in an unprecedented
way. The press and media have been re-
lentless in their attempts to penetrate
to the very core of private as well as
public affairs.

Men and women in power are not sup-
posed to acknowledge weakness or vul-
nerability; they are certainly not free
in the present atmosphere to confess
sin. So they suppress feelings, stuff
guilt and uncertainty, try to put a lid
on a potential explosion. Loving God,
cover each Senator, every staff mem-
ber and their families with grace and
mercy and, where needed, deep healing.
Dissolve fear, pride, anger, unforgive-
ness, and bind us together in love.

In His name who is infinite love in-
carnate. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. BYRD].

The legislative clerk read the follow-
ing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, October 25, 1991.
To the Senate:

Under the provisions of rule 1, section 3, of
the Standing Rules of the Senate, I hereby
appoint the Honorable JOHN GLENN, a Sen-
ator from the State of Ohio, to perform the
duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mr. GLENN thereupon assumed the
chair as Acting President pro tempore.

RECOGNITION OF THE MAJORITY
LEADER
The ACTING PRESIDENT pro tem-
pore. Under the standing order, the ma-
jority leader is recognized.

SCHEDULE

Mr. MITCHELL. Mr. President, this
morning following the time for the two
leaders, there will be a period for morn-
ing business not to extend beyond 11:30
a.m., with a number of Senators to be
recognized to address the Senate for
specific time limitations.

Mr. President, I intend, shortly, to
meet with the distinguished Repub-
lican leader to consider the schedule
for the remainder of the day and for
early next week.

I am heartened by the compromise
agreement that was reached with re-
spect to the civil rights bill, which was
discussed at a meeting of Democratic
Senators just concluded and for which
there was expressed widespread sup-
port. And I am hopeful now that we are
going to be able to proceed to a prompt
disposition of this bill.

I have in mind a proposed schedule of
events for the next few days, but as is
my practice, I want to consult with the
distinguished Republican leader and re-
view it with him before making any an-
nouncement. But I hope and expect to
be able to make an announcement in
that regard in the very near future.

RESERVATION OF LEADER TIME

Mr. MITCHELL. Mr. President, I re-
serve the remainder of my leader time,
and I yield the floor.

RECOGNITION OF THE
REPUBLICAN LEADER
The ACTING PRESIDENT pro tem-
pore. Under the standing order, the Re-
publican leader is recognized.

CIVIL RIGHTS COMPROMISE
BECOMES A REALITY

Mr. DOLE. Mr. President, nearly 2
years ago, we began a rough-and-tum-
ble journey through the thickets of
title VII and disparate impact law.

After one veto, one attempted veto
override, several floor votes, and lots of
overheated rhetoric, we finally end this
journey with a compromise.

Last night, Senator JACK DANFORTH,
White House Chief of Staff John
Sununu, and White House Counsel
Boyden Gray put the finishing touches
on a compromise agreement that Presi-
dent Bush will accept.

This agreement will remain firm if
no politically attractive—but politi-
cally unacceptable—amendments are
adopted, particularly an amendment
lifting the caps on damage awards.

I understand the Senator from Colo-
rado [Mr. WIRTH] may be addressing
that. That may be the subject of sepa-
rate legislation. That itself would re-
move a major roadblock.

The compromise is not perfect. It
will not satisfy everyone.

The caps on damages may be fairly
reasonable—but a bit too high.

The language on Wards Cove may be
too broad to some, or too narrow to
others.

But that is the nature of a com-
promise, and that is the best we can do
under the circumstances.

What we have done is produce an
agreement that—once and for all—will
untie the Gordian knot of civil rights—
and without producing quotas.

Mr. President, it is obvious that my
Republican colleague from Missouri,
Senator DANFORTH, deserves our praise
for working tirelessly to get where we
are today.

Without a doubt, Senator DAN-
FORTH'S leadership has been the engine
driving the compromise effort. This en-
gine has now come into the station.

And let us not forget President Bush,
who has time-and-time again stated
that he was prepared to accept a fair
and responsible compromise.

Well, today, with this agreement—a
historic agreement—President Bush
has delivered on his promise.

We can have a Civil Rights Act of
1991.

The time for divisiveness has ended,
and the time for healing has begun.

Mr. President, I ask unanimous con-
sent that the agreement on the Ciwvil
Rights Act be printed in the RECORD
immediately following my remarks.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

FINAL COMPROMISE, OCTOBER 24, 1991
(Amendments to S. 1745)

1. Purposes:

On page 2, strike lines 18-22 and substitute
the following:

*(2) to codify the concepts of ““business ne-
cessity" and “job related” enunciated by the
Supreme Court in Griggs v. Duke Power Co.,
401 U.S. 424 (1971), and in the other Supreme
Court decisions prior to Wards Cove Packing
Co. v. Atonio, 490 U.S. 642 (1989).".

® This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.
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2. Wards Cove—Business Necessity/Cumula-
tion/Alternative Business Practice:

On page 8, strike lines 17-24.

On page 9, strike lines 1-9.

On page 9, strike lines 19-24, on page 10,
strike lines 1-20 and substitute the following:

“(k)X1XA) An unlawful employment prac-
tice based on disparate impact is established
under this title only if—(i) a complaining
party demonstrates that a respondent uses a
particular employment practice that causes
a disparate impact on the basis of race,
color, religion, sex, or national origin and
the respondent fails to demonstrate that the
challenged practice is job related for the po-
sition in question and consistent with busi-
ness necessity; or

‘“(ii) the complaining party makes the
demonstration described in subparagraph (C)
with respect to a different employment prac-
tice and the respondent refuses to adopt such
alternative employment practice.

*(B)(i) With respect to demonstrating that
a particular employment practice causes a
disparate impact as described in subsection
(A)1), the complaining party shall dem-
onstrate that each particular challenged em-
ployment practice causes a disparate impact,
except that if the complaining party can
demonstrate to the court that the elements
of a respondent's decision-making process
are not capable of separation for analysis,
the decision-making process may be ana-
lyzed as one employment practice.’’.

On page 10, line 22, strike the phrase *, in
whole or in significant part,’.

On page 11, strike lines 1-9 and substitute
the following:

*(C) The demonstration referred to by sub-
paragraph (A)(i) shall be in accordance with
the law as it existed on June 4, 1989, with re-
spect to the concept of ‘alternative business
practice’.”

Exclusive Legislative History. The terms
“pbusiness necessity’’ and “job related' are
intended to reflect the concepts enunciated
by the Supreme Court in Griggs v. Duke
Power Co., 401 U.8. 424 (1971), and in the other
Supreme Court decisions prior to Wards Cove
v. Atonio, 490 U.S. 642 (1989).

When a decision-making process includes
particular, functionally-integrated practices
which are components of the same criterion,
standard, method of administration, or test,
such as the height and weight requirements
designed to measure strength in Dothard v.
Rawlinson, 433 U.8. 321 (1977), the particular,
functionally-integrated practices may be
analyzed as one employment practice.

3. Expert Fees. Add section authorizing ex-
pert fees in Section 1981 cases.

4, Damages. Technical changes pertaining
to ADA coverage and application to dispar-
ate impact cases.

Revise caps on compensatory and punitive
damages as follows:

Cap on damages and size of employer:

$50,000: 16-100 employees.

$100,000: 101-200 employees.

$200,000: 201-500 employees.

$300,000: more than 500 employees.

WOMEN IN THE SENATE

Mr. DOLE. Mr. President, we are
hearing again and again from women'’s
organizations who insist that there be
more women in the U.S. Senate, who
insist that things would have been dif-
ferent had there been a woman on the
Senate Judiciary Committee.

My question, Mr. President, is where
were these organizations in 1990? Where

CONGRESSIONAL RECORD—SENATE

were they in 19887 Where were they in
1986? Where were they in 19847

Time and again, Mr. President, Re-
publicans have nominated qualified
women for the Senate—women like
Claudine Schneider in Rhode Island—
Pat Sakai in Hawaii—Judy Koehler
and Lynn Martin in Illinois—Susan
Engeleiter in Wisconsin—Christine
Whitman in New Jersey—Nancy Hoch
in Nebraska.

And time and again, Mr. President,
the liberal women's organizations such
as the National Women's Political Cau-
cus, have done everything possible to
defeat these candidates.

As the Wall Street Journal correctly
pointed out in an editorial yesterday,
these ‘‘groups are not interested in
electing women to office. They want to
elect liberals.”

Let me be clear in saying, Mr. Presi-
dent, that there are many fine women'’s
organizations in America—organiza-
tions which did support these can-
didates, and which supported my col-
league, Senator KASSEBAUM, in her
three successful campaigns for the Sen-
ate.

But the lesson is clear, Mr. Presi-
dent, if the liberal organizations had
been more concerned with electing
women to the Senate, and less con-
cerned with electing candidates who
march lockstep with their liberal phi-
losophies, then there very well would
be more women serving in the U.S.
Senate.

So before these groups point the fin-
ger of blame, Mr. President, they
should take a good look in the mirror.

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro
termpore. The majority leader is recog-
nized.

CIVIL RIGHTS COMPROMISE

Mr. MITCHELL. Mr. President, I
want to join in commending Senator
DANFORTH for his efforts in this area. I
want to also add Senator KENNEDY to
the list of those who deserve com-
mendation. Senator KENNEDY was the
original author of the legislation, has
been the leading proponent of the legis-
lation, and was deeply involved in all
of the negotiations and discussions
that have brought us to this point.
Both he and Senator DANFORTH have
worked tirelessly, especially in these
last few days, almost around-the-clock
negotiations, culminating in this
agreement.

What this agreement does is to re-
store the legal standard established by
the Supreme Court in 1971 in the case
of Griggs versus Duke Power. That was
the law of this country for 18 years
until the current Supreme Court, with-
out any rational justification, and in
what in my judgment was a clearly er-

28623

roneous decision, reversed that ruling
in the case of Wards Cove Packing Co.
versus Atonio in 1989.

All the sponsors of this legislation
have ever sought to do is to restore the
standard in the Griggs case to the law
and to overturn the unfortunate and
unwise Supreme Court decision in the
Wards Cove case of 1989. That is all
that has been sought and that is what
now has been attained.

This could have been achieved a year
and a half ago and avoided all of this
long, bitter, divisive, rancorous debate.
The President has now agreed to that
which he refused to agree to a year and
half ago, that which he refused to agree
to a year ago, and that which he re-
fused to agree to 6 months and 6 days
ago.

I cannot speculate on what the mo-
tives are for his reversing his position.
But I can say that Senator DANFORTH,
a Republican, Senator KENNEDY, a
Democrat, deserve our gratitude, the
gratitude of the Nation for forging this
compromise and for their persistence
and tenacity in achieving this result. I
only wish the President had been will-
ing a year and half ago to do that
which he is now willing to do, restore
the Griggs standard to the law. We
would all have been spared a long and
painful ordeal.

Mr. President, I yield the floor.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. There will now be a period for
consideration of morning business for
not to extend beyond the hour of 11:40
a.m., with Senators permitted to speak
therein.

The Senator from Colorado, Mr.
WIRTH, is permitted to speak up to 15
minutes and is recognized.

ENDING NUCLEAR MATERIALS
PRODUCTION

Mr, WIRTH. Mr. President, it was al-
most one month ago to the day when
the President outlined his vision of a
new nuclear relationship between the
United States and the Sowviet Union.
President Gorbachev responded 8 days
later with an equally sweeping set of
proposals.

Administration sources now suggest
that President Bush will propose a per-
manent ban on the production of ura-
nium and plutonium for nuclear weap-
ons by the United States and the So-
viet Union when he meets with Gorba-
chev in Madrid next week. This morn-
ing's Washington Post reports that
Secretary of Defense Cheney last week
sought to block a Bush initiative on
ending production of weapons-grade
uranium and plutonium. .

I deeply hope that the President will
continue to demonstrate real leader-
ship on nuclear disarmament by pro-
posing a ban on fissile material produc-
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tion in Madrid. I and several of my col-
leagues here in the Senate and in the
House have been urging just this
course of action since 1989. It made
sense then to pursue a fissile material
ban, and it makes sense now.

The United States has not produced
any weapons-grade uranium since 1964,
and currently has a stockpile of ap-
proximately 500 metric tons. This
stockpile will increase further with the
withdrawal of thousands of tactical nu-
clear weapons. We are currently awash
in plutonium with a stockpile of rough-
ly 100 metric tons, compared with an
estimated Soviet stockpile of about 115
metric tons.

The cold war is over. We do not need
larger nuclear stockpiles, nor can we
afford them. The U.S. Government has
not produced any new materials for nu-
clear weapons since 1988 due to serious
safety concerns at Savannah River.
The Department of Energy does not
need any more fissionable material for
weapons production.

The Soviets have called for negotia-
tions on this subject since the early
1980°’s. In 1989, President Gorbachev an-
nounced that the Soviet Union would
cease uranium production and called
for talks on a mutual and complete ban
on fissile material production for nu-
clear weapons. Converting our current
de facto unilateral moratoria into a bi-
lateral, verifiable arms control regime
would halt all Soviet plutonium and
uranium production. Not only will we
stand to save significant sums of
money if we can reach a negotiated
fissile material ban, but we also will
contribute importantly to strategic nu-
clear arms control efforts.

A negotiated ban on fissile material
production would contribute enor-
mously to the verification require-
ments of deep cuts in strategic weap-
ons. To provide confidence that with-
drawn nuclear warheads would not be
replaced at a later date—through overt
breakout or clandestine deployment—
with newly produced supplies, a verifi-
able regime restricting the production
of fissile materials would be needed.

A permanent ban on nuclear weapons
material production by the United
States and the Soviet Union would also
strengthen the nonproliferation re-
gime, and influence other nuclear
weapons states, such as China, France,
and the United Kingdom, to consider a
comparable ban. Most importantly, a
fissile production ban among nuclear
have states would significantly in-
crease our credibility and our creden-
tials in pressing for a far-reaching non-
proliferation regime in the 1990’s and
beyond.

Mr. President, I hope that the Presi-
dent will belatedly take up cause of a
plutonium and uranium production
ban. I note that many in this Chamber,
including myself and Senators KEN-
NEDY, HARKIN, HATFIELD, and others
have urged this course of action since
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1989 and we were opposed in these ef-
forts by the administration.

Mr. President, I ask unanimous con-
sent that a summary of proposals re-
lating to the fissile production ban pre-
pared by the Congressional Research
Service be printed in the RECORD fol-
lowing my remarks, and that a side-by-
side comparison of Bush administra-
tion objections to our earlier efforts at
such a ban and our responses to those
criticisms also be printed in the
RECORD, along with various newspaper
articles.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

PROPOSALS FOR ENDING U.8. AND SOVIET PRO-
DUCTION OF FISSILE MATERIALS FOR NU-
CLEAR WEAPONS

SUMMARY

The proposed International Plutonium
Control Act (H.R. 2403 and S. 1047) urges
President Bush to seek negotiations with the
Soviet Union on a verifiable agreement for
an end by both countries to the production of
plutonium and highly enriched uranium for
weapons purposes. A somewhat less demand-
ing version of the proposal was later at-
tached to the defense authorization in the
House (the Senate in its version of the de-
fense authorization (8. 1352) included an
amendment by Senator Kennedy to require
the Secretaries of Defense and Energy and
the Director of Central Intelligence to report
to Congress on ‘‘the on-site monitoring tech-
niques, including inspection arrangements,
and national technical means, that would be
used to verify Soviet dismantlement of nu-
clear warheads (and) the end use and purpose
of any fissile materials produced or that are
recovered from the dismantlement process
...". Both amendments were dropped in
Conference. However, the Conference report
recognized the need for a study on the impli-
cations of a ban on production of fissile ma-
terials and directs the President to submit
such a report not later than July 15, 1990.

The proposals come at a time when DOE
production of plutonium for weapons has
been shut down since 1988 for safety reasons.

Supporters of the proposal to end U.S. and
U.8.8.R. production of fissile materials for
weapons point to expected benefits from an-
other step towards nuclear arms reduction,
from savings in capital and operating costs
for the United States, and from reducing
risks to the public health and safety and the
environment by ending the operation of old
production reactors in both countries.

The Bush Administration and others op-
pose the idea because they believe it could
compromise the ability of the United States
to quickly increase its nuclear arsenal in the
future, and because it could detract from
other, more important, arms control nego-
tiations.

Fundamental issues for Congress are: (1)
how much and in what ways any U.S.-Soviet
agreement to end production of fissile mate-
rials would affect U.S. national security,
arms control, and other national interests;
and (2) how reliable would verification have
to be, and is such verification practicable.

ISSUE DEFINITION

The proposed International Plutonium
Control Act (H.R. 2403—Wyden and S. 1047—
Kennedy) urges the President to seek nego-
tiations with the Soviet Union on a verifi-
able agreement for an end by both countries
to the production of plutonium and highly
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enriched uranium for weapons purposes. A
somewhat less demanding version of the pro-
posal was later attached to the defense au-
thorization in the House (the Wyden amend-
ment to H.R. 2641). The Bush Administration
opposed the idea and it was dropped from the
legislation in Conference. Nonetheless, the
idea seems likely to persist. One fundamen-
tal issue for Congress is how much and in
what ways any such agreement would affect
U.S. national security, arms control, and
other national interests. Another is how reli-
able would verification have to be.
BACKGROUND AND ANALYSIS
Background

For several decades the United States and
the Soviet Union alternatively have pro-
posed reductions or cutoffs in production of
fissile materials for nuclear weapons. The
idea dates back to President Eisenhower’s
Atoms for Peace proposal of 1953. Various
U.8. Administrations up to the Reagan presi-
dency have proposed it to the Soviet Union,
with no response. In the 1980s, the Soviet
Union began to make such proposals, but
they were not acceptable to the Reagan Ad-
ministration, which was interested in a nu-
clear arms buildup. (John Taylor of the
Sandia National Laboratory has traced this
history; see references.) Other countries also
have advanced the idea. Sweden, for exam-
ple, at the general conference of the Inter-
national Atomic Energy Agency, in 1984
called on the nuclear powers to “‘embrace the
complete cessation of the production of fis-
sionable materials for weapons purposes.”

On May 29, 1990, 54 American diplomats,
scientists and other experts wrote to Presi-
dent Bush and President Gorbachev calling
on them to reexamine and to take steps to
end the ‘‘unrelenting race to produce yet
more ingredients for nuclear weapons.’” They
said that such a halt to production of fissile
materials and tritium ‘“‘need not await a
complicated formal agreement. It can be
achieved by reciprocal unilateral steps."” (A
copy of the letter is available from the issue
brief author.)

Materials for Nuclear Weapons

Three nuclear materials are used to make
nuclear weapons: the heavy element isotopes
plutonium-239 (Pu-239) and uranium-235 (U-
235), and tritium, an isotope of hydrogen. Pu-
239 and U-235 are the fissile materials that
provide the ‘‘yield,’”’ or energy released by a
nuclear weapon. Of these, for technical rea-
sons, weapons designers prefer Pu-239 for
most applications. Tritium, when added in
small quantities, can increase, or *‘boost,”
the explosive yield of a given amount of Pu-
239 or U-235.

All three materials are radioactive, which
means that occasionally their atoms emit
radiation and become atoms of other ele-
ments. This is called “radioactive decay"
and is measured by a distinctive ‘‘half-life"
for each isotope, which is the time required
for half of the original number of atoms to
decay. Since the half-life of Pu-239 is 24,400
years and that for U-235 is 713 million years,
for all practical purposes these materials
will last indefinitely. Tritium, with its short
half-life of 12.26 years is another matter; it
decreases about 5.5% annually through
decay.

Production of Plutonium: Plutonium ex-
ists in nature in only minuscule amounts.
When needed in quantity, it can be made by
bombarding atoms of U-238 with neutrons,
usually in a nuclear reactor. Some U-238
atoms capture neutrons and are transmuted
mainly into Pu-239, but some become Pu-240
and other plutonium isotopes that are unde-
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sirable in nuclear weapons. The longer ura-
nium is exposed to neutrons, the more pluto-
nium is produced, but the greater the con-
centration of Pu-240. The length of exposure
for uranium in a reactor is described in
terms of the amounts of “burnup.” The neu-
tron-exposed uranium (or “‘spent fuel”), is
removed from the reactor, chopped up, dis-
solved in acids, and the plutonium and resid-
ual uranium are chemically separated. This
is called “‘reprocessing,’ or ‘“‘chemical sepa-
ration.” Alternatively, the spent fuel can be
sent to a burial site without recovering its
plutoninm.

Reactors used primarily to produce pluto-
nium for weapoons are called ‘‘production re-
actors.” Both the United States and the So-
viet Union have such reactors and associated
reprocessing plants. Since 1988, DOE produc-
tion of plutonium for weapons has been shut
down for safety reasons. Both countries also
have many large civilian nuclear power
plants whose spent fuel contains much pluto-
nium. This plutonium is not desirable for
weapons because of its comparatively high
concentration of Pu-240 caused by long expo-
sure or “high burnup' of the nuclear fuel.
Although in principle a nuclear explosive
could be designed to use this low-grade plu-
tonium, weapons designers for technical rea-
sons prefer highly pure Pu-239 plutonium. No
nuclear weapons state currently uses low-
grade plutonium to make its nuclear weap-
ons. Nonetheless, a new technology called
“laser isotope separation" (LIS) may make
it possible to upgrade low-grade plutonium
by removal of much of the undesired Pu-240.
However, DOE recently decided not to fund
construction-size Special Isotopes Separa-
tion plant in its F1990 budget and not to
start up a pilot LIS unit of its Lawrence
Livermore Laboratory. (See Issue Brief
B89062).

Production of Uranium 235: Some U-235 ex-
ists in nature, but it is mixed with U-238, and
constitutes only 0.7% of normal uranium. It
is possible to **enrich" the uranium to make
the U-235 content 90% or more, which is the
concentration needed for nuclear weapon ap-
plications. Two technologies now in use and
a third under development can produce high-
ly enriched uranium. DOE enrichment plants
use the gaseous diffusion process in which
gaseous uranium-hexafluoride is diffused
through many porous barriers with some
separation at each stage. Uranium gas cen-
trifuges can also be used and have been de-
veloped in Europe and Japan. DOE also had
a major centrifuge project, but abandoned it
in favor of developing laser isotope separa-
tion. The Soviet Union uses gaseous diffu-
sion and is developing centrifuge technology.
Other nuclear weapons States—China,
France, and the United Kingdom—use the
diffusion process. Uranium isotope separa-
tion by centrifuges is now in commercial use
in Europe and is being developed by Japan
and the Soviet Union. Pakistan's gas cen-
trifuge plant is also believed by many to be
capable of producing weapons-grade U-235.

Production of Tritium: Tritium is made by
bombarding atoms of lithium-6 with neu-
trons in a nuclear reactor. The ‘“‘targets"
containing the lithfum are removed after the
desired exposure and the tritium is sepa-
rated. Thus, production of tritium requires a
supply of the lithium-6 isotope, a reactor,
and an extraction facility.

Soviet Statements on Ending Production

The Soviet Union has said it is cutting
back on production of fissile materials for
weapons. During his speech of Apr. 7, 1989, in
London, Soviet President Gorbachev an-
nounced that *. . . we have recently decided

to cease this year the production of enriched
weapons-grade uranium. . . (and) in addition
to the industrial reactor for the production
of plutonium shut down in 1987, we plan to
shut down two other such reactors this and
next year without commissioning new units
to replace them." This would reduce from 14
to 11 the number of Soviet production reac-
tors. A State Department press guidance
commented that ‘‘these measures will leave
the Soviets with a substantial production ca-
pability for nuclear materials. Indeed, it will
not constrain their nuclear weapons pro-
gram. This should not divert attention from
the real issue—that of working through ne-
gotiations to reduce the level of nuclear
weapons on each side.”

Subsequently during a visit by U.S, Rep-
resentatives and independent scientists to
the formerly secret military center at
Kyshtym in the Ural Mountains, the center's
director announced that the Soviet govern-
ment had decided to shut down all five nu-
clear production reactors at this site, idling
two more than originally announced by
President Gorbachev in London (New York
Times, July 9, 1989: Al). Evgeny 1. Mikerin, a
senior soviet atomic energy official, said plu-
tonium factories at other sites may also be
closed if the United States and the Soviet
Union conclude a new treaty limiting strate-
glc nuclear arms (Washington Post, July 9,
1989: Al).

Again, On Sept. 26, 1989, the Soviet Union
supported cessation. In his address to the
U.N. General Assembly, Soviet Foreign Min-
ister Eduard A, Shevardnadze said:

““There is an urgent need for verifiable ces-
sation of the production of fissionable mate-
rial for weapons purposes. We have declared
that this year we are ceasing the production
of enriched uranium and that in 1987, we
closed down one reactor producing weap&nss
grade plutonium and that we plan to close
down a few more such reactors in, 1990.

“‘By the year 2000, all rema.infng‘ reactors
will have been shut down. In addition, the
Soviet Union iz proposing that all nuclear
powers should begin preparing to conclude
an accord on the cessation and prohibition of
production of such material.” (New York
Times, Sept. 27, 1989: A12)

Congressional Views and Actions

In Congress, the idea of a fissile material
cutoff goes back many years. In 1985, bills by
Senator Kerry (S. 1500) and Representative
Markey (H.R. 3100) called for U.8.-Soviet ne-
gotiations on a comprehensive bilateral and
verifiable freeze on testing, production, and
deployment of nuclear weapons. A section of
each bill proposed controls on production of
plutonium and highly enriched uranium, as-
suming certain conditions were met. No
hearings were held and the bills did not
emerge from committee.

More recently, on Jan. 1, 1989, Representa-
tive Leach introduced H.J. Res. 92 to provide
for the contribution by the United States,
the Soviet Union, and other states of nuclear
materials recovered from warheads under
arms control treaties to the IAEA. These
materials would be used in peaceful nuclear
programs in developing countries that are
parties to the nonproliferation treaty. No ac-
tion has been taken on this bill.

On Apr. 3, 1989, Senators Kennedy and
Wirth, in a ‘‘Dear Colleague' letter, pro-
posed a mutual and verifiable halt to the
production of plutonium and highly enriched
uranium for weapons. Soon afterwards, the
proposed International Plutonium Control
Act was introduced (S. 1047) by Senators
Kennedy, Wirth, and five cospcnsors. A com-
panion measure (H.R. 2403) was introduced
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by Representatives Wyden, Fascell, and 86
cosponsors. The Subcommittee on Arms Con-
trol, International Security and Science of
the House Committee on Foreign Affairs
held two days of hearings on the proposed
legislation and the Defense Nuclear Facili-
ties Panel of the House Committee on Armed
Services held a hearing on nuclear material
production cutoffs as arms control measures,

On July 27, 1989, the House, by a vote of 284
to 138, approved an amendment by Rep-
resentative Wyden to the Department of De-
fense Authorization for FY 1990 and 1991
(H.R. 2641). It urges the President to nego-
tiate with the Soviet Union for a verifiable
ban on the production of plutonium and en-
riched uranium for weapons and expresses
the sense of Congress that the United States
should establish wverification arrangements
that include on-site inspection of all produc-
tion facilities (Congressional Record: 16462-
16473).

The Senate, in acting on its version of the
defense authorization bill (8. 1352) on August
1, approved an amendment by Senator Ken-
nedy to require the Secretaries of Defense
and Energy and the Director of Central In-
telligence to report to Congress on the on-
site monitoring techniques, including inspec-
tion arrangements and national technical
means, that would be used to verify Soviet
dismantlement. of nuclear warheads, and
“the end use and purpose of any fissile mate-
rials produced or that are recovered from the
dismantlement process . . ." (corrected text,
Congressional Record, Aug. 15, 1989: 17737). The
Senate passed the authorization bill on Aug.
2, 1989,

The Conference Committee, however,
adopted neither provision. However, the Con-
ference report in dealing with arms control
recognized the need for a report on implica-
tions for U.S. national security of any ban on
production of fissile materials for weapons
and said: “‘Accordingly, the President shall
submit such a report in both classified and
unclassified form to the Committee on
Armed Services and the Select Committee
on Intelligence of the Senate and the Com-
mittee on Armed Services and the Perma-
nent Select Committee on Intelligence of the
‘House of Representatives not later than July
15, 1990 (Congressional Record, Nov. 6, 1989:
27487.)

Analysis

The following analysis addresses what H.R.
2403, 8. 1047, and the Wyden amendment
would do and major issues posed by them.

Purpose of the Proposed Legislation

H.R. 2403, S. 147, and the Wyden amend-
ment urged the President to negotiate a mu-
tual end to production of fissile materials for
nuclear weapons. The bills make two policy
statements concerning a shutdown in pro-
duction of plutonium and highly enriched
uranium for nuclear weapons. Both countries
‘“‘should agree to forego further production of
plutonium and highly enriched uranium for
weapons purposes” and both should “jointly
explore the feasibility of—

(A) a mutual shutdown of plutonium pro-
duction reactors, chemical separation facili-
ties, and isotope separation plants dedicated
to the production of plutonium for weapons
purposes; and

(B) the safeguarded operation of uranium
enrichment and chemical separation facili-
ties for nonweapons purposes."

The proposed bills **urge’’ the President to
negotiate with the Soviet Union on a “verifi-
able agreement for an end by both countries
to the production of plutonium and highly
enriched uranium for weapons purposes.”
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The Wyden amendment also urged the
President to seek to establish a mutual U.8.-
Soviet working group to examine the tech-
nical aspects of a bilateral halt in the pro-
duction of fissile materials for weapons pur-
poses.

The proposed cutoff would:

Define Permissible Production of Nuclear
Materials: The bills and the Wyden amend-
ment in effect would permit the continued
production of tritium for ‘“stockpile replen-
ishment;" highly enriched uranium to fuel
tritium production and naval propulsion re-
actors; and plutonium for civil power (in-
cluding possible production and use in breed-
er reactors).

They would also permit ‘‘activities con-
ducted in connection with the recycling of
special nuclear material from retired weap-
ons and the recovery from scrap of the exist-
ing weapons-grade plutonium inventory™
(implicitly excluding use of plutonium from
civil nuclear power plants); and operation of
pilot-scale {sotope separation facilities “‘uti-
lized exclusively for the purpose of research
and development."

Provide for Exchanges of Information: The
bills and the Wyden amendment also urge
the President to seek agreement with the
Soviet Union on two kinds of information ex-
change: information on the location, mis-
sion, and maximum annual capacity of their
facilities essential to the production of trit-
ium for stockpile replenishment; and a com-
plete inventory of the facilities dedicated to
the production of plutonium and highly en-
riched uranium for weapons purposes.

Apply Fiscal Pressure: The bills, but not
the Wyden amendment, would apply pressure
through the congressional power of the
purse. Six months after enactment, the bills
would prohibit obligation or expenditure of
funds to ‘‘operate a production reactor,
chemical separation facility, or isotope sepa-
ration plant dedicated to the production of
plutonium or weapons purposes .. ." How-
ever, the President, in effect, could waive
this cutoff if at the end of 6 months he cer-
tifies to Congress that:

(1) “the Soviet Union has refused to enter
in good faith into the negotiations called
. i or

(2) ““the United States is unable to deter-
mine that Soviet production reactors, chem-
ical separation facilities, or isotope separa-
tion plants dedicated to the production of
plutonium for weapons purposes have ceased
operation;' or

(3) “the Soviet Union is continuing to ob-
tain plutonium by operating civilian chemi-
cal separation plants that are not under bi-
lateral U.S.-Soviet safeguards.”

Require Verification: The bills and the
Wyden amendment endorse the idea of ver-
ification in a proposed congressional finding
that:

“National and cooperative technical means
of verification, and safeguards against the
diversion of weapons-grade nuclear materials
from use in civilian nuclear facilities to use
in the production of nuclear weapons, would
detect attempts by the United States or the
Soviet Union to produce or divert significant
quantities of the current stockpiles of these
materials.”

The two bills would express a sense of Con-
gress that the United States and the Soviet
Union should establish verification arrange-
ments to monitor the cessation of the pro-
duction of plutonium and highly enriched
uranium for weapons purposes. Verification
measures mentioned include mutual inspec-
tions as necessary to verify that both coun-
tries have ceased such production; furnishing
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the technical equipment and personnel to
safeguard civilian nuclear facilities in each
country; consideration of eventual transfer
of these safeguards to the International
Atomic Energy Agency; and consideration of
increasing their respective contributions to
the International Atomic Energy Agency
enough to fund the assignment of additional
fully trained inspectors to each country to
safeguard their civilian nuclear facilities.

The Wyden amendment would require the
President to report to Congress by Apr. 30,
1990, on the ‘‘verification and technical as-
pects of a mutual and verifiable U.S.-Soviet
Union halt in production of plutonium for
weapons purposes.'” To this end, the Presi-
dent would be directed to establish by Dec.
31, 1989 a technical working group to “‘advise
the President on the verification and tech-
nical aspects of such a halt’ (Congressional
Record, July 27, 1989: 16462).

Opposition by the Bush Administration

The Bush Administration has consistently
opposed the idea of a negotiated cutoff in
production of fissile materials. Dr. Kathleen
Bailey, Assistant Director of the Arms Con-
trol and Disarmament Agency, said that it
would:

(1) destabilize U.S8.-Soviet relations by
hampering the U.S. ability to produce nu-
clear weapons while we still rely upon them;

(2) freeze a U.S.-Soviet asymmetry in plu-
tonium stockpiles and production facilities.
The USSR has no policy to separate civil
from military uses, but U.S. policy precludes
DOE use of civilian plutonium except in a
national emergency. The USSR has an active
breeder development program, has operable
reprocessing facllities, and can use its
RBMK-type civil nuclear power reactors to
produce tritium;

(3) not be verifiable in the Soviet Union be-
cause facilities for enrichment of uranium
and for reprocessing and upgrading of pluto-
nium (via laser isotope separation) have no
distinctive signatures to be detected by na-
tional technical intelligence means;

(4) financially weaken the IAEA, which
would have to double its safeguards budget
because of involvement in verification of
such a cutoff at a time when the United
States and other major members are not al-
lowing an increase in the IAEA overall budg-
et;

(6) leave a serious loophole because the
United States and the USSR would not allow
safeguards for highly enriched uranium pro-
duced to fuel their nuclear submarines and
warships;

(6) detract time and attention from other
arms control negotiations with the Soviet
Union.

As for the Department of Defense, typical
opposition was expressed by Dr. Raymond
Juzaitis of the Office of the Assistant to the
Secretary of Defense for Nuclear Energy.
From his viewpoint, unrestricted production
of weapons materials is needed because:

(1) U.S. strategy is based on nuclear deter-
rence.

(2) Nuclear deterrence demands an arsenal
of safe and effective nuclear weapons, with
constant retirement and replacement of
weapons to keep them up to date and safe.

(3) As long as the U.S. relies on nuclear de-
terrence, the infrastructure and stockpile,
including materials production, must be
kept in good order.

(4) An assured supply of fissile materials
for weapons is indispensable to U.S. security.
And

(5) continued production is needed as a re-
serve for outages in production and changes
in world conditions.
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Major Issues Posed by the Proposals

The idea for a joint U.8.-Soviet ending of
the production of highly enriched uranium
and plutonium for nuclear weapons clearly is
controversial and already has raised several
major issues. These include: the effect on na-
tional security and deterrence; the possibil-
ity of “breakout’; the potential effect on
arms control and negotiations; and verifica-
tion issues.

National Security and Deterrence: The po-
tential effect on U.S. nuclear deterrence, and
thereby on U.S. national security, of a long-
term ending of production of plutonium and
highly enriched uranium for nuclear weapons
would depend upon how many weapons will
be needed in the future, when they will be
needed, and how much fissile material will
be required to make them. The present de-
bilitated status of U.S. nuclear material pro-
duction facilities, the availability of mate-
rial salvaged from weapons withdrawn from
the stockpile, and the expected future direc-
tion of nuclear arms reduction would reduce
the effect of a shutdown agreement on na-
tional security.

In the short term, the proposed shutdown
would appear to have little effect on the U.S.
capability to make more nuclear weapons.
U.8. production of highly enriched uranium
for weapons stopped many years ago and U.S.
production of weapons-grade plutonium
stopped in August 1988 because of safety con-
cerns at DOE dedicated production reactors.
There is little expectation that DOE produc-
tion of weapons-grade plutonium will resume
for at least several years. If any reactors are
restarted quickly, as recently reported
(Washington Post, Aug. 31, 1989: A2), they
will be used to produce tritium to maintain
the existing strategic nuclear arsenal. So the
United States continues a de facto unilateral
cutoff.

The proposed ending of production would
not stop the United States or the Soviet
Union from taking uranium or plutonium
from existing warheads and refabricating it
into new warheads of different design. In this
way, both countries could change the mix of
their various nuclear weapons without pro-
ducing more plutonium, or U-235 for this
purpose. Note however, DOE’s plutonium fa-
cility at Rocky Flats is shut down; this has
stopped U.8. recycling of plutonium.

In the longer term, if the United States
and the Soviet Union negotiate a deep cut in
their nuclear weapons including the war-
heads, but permit reuse of recovered fissile
materials for new weapons, then a continued
production cutoff would have little effect on
warhead production because there would be
more material available than needed. If, on
the other hand, a future deep-cut agreement
required the dismantling of warheads and
barred the reuse of recovered fissile mate-
rials for weapons, then a production cutoff
could limit new weapons production. This
would be seen by some as favoring the Soviet
Union, because of its larger conventional
armed forces, unless these also are reduced
under a future treaty.

Possibility of *‘Breakout’’: If an end to pro-
duction of fissile materials for weapons was
agreed to, there would be concern that either
side might seek an advantage by clandes-
tinely operating ostensibly shut-down facili-
ties. Either side could also try to divert nu-
clear materials from nonweapons military
uses or civil nuclear power uses to make
more warheads, or to build clandestine pro-
duction facilities. A worst-case analysis
would have the Soviet Union maintain its
shut-down facilities ready for immediate re-
start while the United States would allow its
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facilities to fall further into disrepair and
become inoperable. In this case, the Soviet
Union could have a lead of at least several
years in production of new weapons mate-
rials if it decided to withdraw from or vio-
late the agreement. On the other hand, con-
sidering the economic and political problems
of the Soviet Union, it is by no means cer-
tain that it would be any more likely than
the United States to keep its shut-down
plants ready for prompt restart, or to build
replacements. Also, it takes time to produce
new plutonium, chemically separate it, and
fabricate it into warheads. Since such a re-
sumption of production would be difficult to
keep secret, the United States would likely
have some time to respond.

From another point of view, since DOE
stopped production of plutonium and tritium
in 1988, the Soviet Union is wirtually in a
“breakout’ situation now. It continues to
produce weapons-grade plutonium with
which it can make more warheads or build
up its inventory of plutonium for a future
expansion. So far, this has not raised a loud
alarm in Washington.

Pros and Cons for Early Negotiation of a
Cutoff: The Bush Administration would pre-
fer to talk about a cutoff after major arms
control agreements have been negotiated. On
the other hand, some quarters of Congress
and the arms control community would
begin cutoff talks now as a way to build the
confidence needed to conclude future deep
cuts in nuclear arsenals.

Some reasons in favor of a cutoff are that
it could:

Increase confidence in verification of other
agreements.—A successful cutoff could help
negotiation of other agreements by dem-
onstrating the reliability of national tech-
nical means of verification and of bilateral
and international inspections for wverifica-
tion, especially in negotiating on disposal of
nuclear materials from dismantled nuclear
warheads. A production cutoff, by limiting
the amount of nuclear materials available,
would also constrain breaking out of treaties
that limit the numbers of nuclear weapons.
However, a bad experience with verification
of a cutoff could undermine negotiations of
other arms control agreements.

Strengthen the precedent for intrusive inspec-
tions,—The agreement proposed by Congress
would provide for intrusive on-site inspec-
tions to verify that dedicated facilities re-
main shut down and that nuclear materials
are not diverted to weapons purposes. Nego-
tiating and operating experience with such a
cutoff combined with further experience
from INF inspections could set a precedent
that would help make verification of other
arms control agreements more acceptable.

Improve the climate for extension of the Non-
Proliferation Treaty.—In 1995, the Treaty is up
for extension, which will require approval by
a majority vote of its members. While the
United States clearly wants extension on
terms favorable to its interests, it has been
criticized by many nonnuclear-weapons
members for moving too slowly on nuclear
arms control. A successful cutoff could dull
such criticisms and increase U.S. influence
at the extension conference.

On the other hand, negotiating an end to
fissile materials production for weapons
could:

Detract from other arms control negotia-
tions.—The President’'s arms control agenda
already includes the NATO and Warsaw Pact
negotiations on conventional forces in Eu-
rope; Strategic Arms Reduction (START);
defense and space talks, verification provi-
sions of the still pending Threshold Test Ban
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Treaty (TTBT) and Peaceful Nuclear Explo-
sive Treaty (PNET); a global ban on chemi-
cal weapons; monitoring implementation of
the INF treaty; and stopping the spread of
missiles and nuclear weapons. For the Unit-
ed States to open negotiations to end pro-
duction of fissile materials for nuclear weap-
ons could divert time, attention and staff
from other negotiations that might have a
more direct bearing on U.S. national secu-
rity interests.

Cause the United States lo negotiate from a
weak position.—The Soviet Union would enter
negotiations while still producing plutonium
and tritium for nuclear weapons whereas
United States production would be shut
down. This imbalance, or asymmetry, could
be seen as putting the United States into a
weakened negotiating situation, and ham-
pering the negotiation of a treaty favorable
to U.8. interests.

Verification Issues: The proposed cutoff
would require reliable verification that dedi-
cated production facilities will remain shut
down and that nuclear materials produced
for permitted uses are not diverted to make
nuclear weapons. The bills provide few de-
tails about and standards for verification,
and the Bush Administration has questioned
verifiability, Some of the notable questions
about verification of an agreement to end
production include the following:

How good does verification have to be?—Ver-
ification that dedicated production facilities
remain shut down could be done by a com-
bination of national technical means and on-
site inspection supplemented by tamperproof
seals and monitoring systems. Verification
that clandestine facilities do not exist is
probably beyond the scope of an agreement
to end production. Instead it would have to
rely upon a combination of negotiated rights
to inspect sites suspected of violations (in-
cluding surprise inspections), national tech-
nical means, and other types of intelligence.
Verification that nuclear materials are not
diverted from nonweapons military uses
(such as naval reactor fuel) or from civil nu-
clear power appears to be practicable if some
uncertainty is acceptable. Inescapable errors
in measurements of bulk materials and anal-
yses limit the acouracy of verification to
about one percent at best. A key decision
would be how sensitive and accurate the ver-
ification would have to be. For example,
should the standard require reliable detec-
tion of diversion of enough material from
naval and civil power uses in the United
States and the Soviet Union to make one
warhead, or 10, or 100, or 1,000? Some would
say that since the U.S. and Soviet arsenals
each have over 20,000 weapons, that even ma-
terial to produce 1,000 weapons is not mili-
tarily significant. Others would say that ver-
ification for nuclear-weapons States should
meet the same standard of being able to de-
tect diversion of enough material to build
one warhead as that used for nonnuclear-
weapons States.

Who should verify for the United States?—
The bills called for the United States and the
Soviet Union to *‘establish verification ar-
rangements to monitor the cessation of ac-
tivities . . ." and to ‘“‘consider eventually
transferring the safeguards mission to the
International Atomic Energy Agency.”
Nothing else is said about organization for
verification. The Wyden amendment was
somewhat more specific about what should
be monitored, but specifies no organization.
Still, as noted earlier, it would have required
the President to report to Congress on ver-
ification and technical aspects of a mutual
and verifiable halt in production, and would
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direct the President to establish a U.8. tech-

nical working group to advise him on the

gixl-iﬁca.tion and technical aspects of such a
t.

Direct U.8. verification that certain facili-
ties remain shut down could be assigned to a
new agency or to an existing department or
agency. For example, the U.8, Nuclear Regu-
latory Commission has a well established in-
spection service familiar with nuclear instal-
lations. Also, the U.S. On-Site Inspection
Agency (OSIA), which was established within
the DOD, is organized for and experienced
with inspections within the Soviet Union to
verify dismantling or destruction of nuclear
missiles. As for international verification,
this function could not be assigned to the
IAEA unless its statute could be amended to
authorize it to safeguard military as well as
civilian nuclear materials and facilities.

Verification that highly enriched uranium
produced in the Soviet Union for naval fuel
is not diverted could be assigned to a new or
existing agency or to the IAEA if its statute
is amended. Among existing U.S. agencies,
DOE and NRC have experience in verifying
nuclear materials accounts. However, OSIA
would have to learn the verification systems
and recruit and train staff for this work.

Similarly, verification that Soviet nuclear
materials are not diverted from civil nuclear
power could be assigned to a new or existing
U.8. agency or to the IAEA. Here, too, the
agencies with some experience with nuclear
materials are the DOE and NRC. OSIA would
have to train and staff for this function. The
IAEA has the organization, systems, and ex-
perience to perform this function in the So-
viet Union and in the United States. How-
ever, the ITAEA probably would need a sub-
stantial increase in the number of its inspec-
tors and funding for its safeguards oper-
ations. Whether the verification is assigned
to national organizations, or perhaps a joint
U.S.-Soviet organization or to the IAEA,
both governments would have to establish
and maintain a national accountability sys-
tem for production, use and disposal of nu-
clear materials. Such a system has been or-
ganized in the United States, but probably
not in the Soviet Union. 8imilar questions
about who would verify U.S. shutdown face
Soviet officials.

How much would verification cost?—There is
little information on the overall costs of ver-
ification. One indicator can be found in the
$100 million annual budget of the OSIA. An-
other is the IAEA's safeguards budget for
1990 of $53 million, which funds inspection of
193 power reactors and a handful of reproc-
essing and enrichment plants, If the United
States were to put all of its 108 nuclear
power plants under full IAEA safeguards and
the Soviet Union were to do likewise for its
56 nuclear power plants, the JAEA safeguards
workload would approximately double.
Somewhat more would be needed if the Unit-
ed States and the Soviet Union were to ar-
range to place their naval nuclear fuel under
IAEA safeguards.

LEGISLATION

H.R. 2403 (WydenyS. 1047 (Kennedy):

Encourages negotiations between the Unit-
ed States and the Soviet Union to establish
mutual and verifiable restrictions on the
production of plutonium and highly enriched
uranium for nuclear weapons purposes. H.R.
2403 introduced May 18, 1989; referred jointly
to Committees on Foreign Affairs and Armed
Services. S. 1047 introduced May 18, 1989; re-
ferred to Committee on Foreign Relations.

H.R. 2461, Section 3141:

The Defense Authorization for FY 1990 and
1991. The Wyden amendment urges the Presi-
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dent to negotiate with the Soviet Union for
a verifiable ban on the production of pluto-
nium and enriched uranium. Agreed to by
the House, July 27, 1989, by a vote of 284 yeas
and 138 nays.
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CHRONOLOGY

07/1500—Report due to Congress from the
President on implications for U.S. national
security of a ban on the production of fissile
materials for weapons purposes. (Required by
the conference report on the DOD authoriza-
tion for FY 1990-1991, H. Rep. 101-331.)

05/23/90—Washington. Fifty four American
diplomats, scientists and other experts wrote
to President Bush and to President Gorba-
chev urging them to stop the production of
fissile materials and tritium for nuclear
weapons.

12/165/89—The U.N. General Assembly passed
a resolution (A/RES/44/116H) calling for the
prohibition of the production of fissionable
material for weapons purposes, 147-1. (Arms
Control Reporter, 1990: 850.285)

The U.N. General Assembly passed a reso-
lution (A/RES/M117D) calling for a comprehen-
sive nuclear arms freeze and cessation of pro-
duction of fissionable material for weapons
purposes, 136-13. (Arms Control Reporter,
1990: 850.285)

11/06/89—The House and Senate conference
Committee on the Department of Defense
Authorization Act did not adopt the provi-
sions of either bill, but did call for the Presi-
dent to report to Congress by July 15, 1990,
on implications for U.8. national security of
a ban on the production fissile materials for
weapons purposes (H. Rept. 101-331).

09/27/89—United Nations. Soviet Foreign
minister Eduard A. Shevardnadze in his ad-
dress to the U.N. General Assembly sup-
ported a verifiable cessation of the produc-
tion of fissile materials for weapons. (New
York Times, Sept. 27, 1989: A12).

07/27/89—The House, by a vote of 284 to 138,
approved the Wyden amendment to the De-
fense Authorization for FY 1990 and 1991
(H.R. 2461) that urges the President to nego-
tiate with the Soviet Union for a verifiable
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ban on the production of plutonium and en-
riched uranium for weapons and that ex-
presses the sense of Congress that the United
States should establish verification arrange-
ments that include on-site inspection of all
production facilities (Congressional Record:
16462-16473).

07/20/89—Representative Broomfield op-
posed H.R. 2403 (Congressional Record: 15692-
15693).

0712/89—Senator Dole argued against the
proposed nuclear materials production cuvoff
({Congressional Record: 14250-14251).

07/08/89—Soviet representatives informed
visiting U.S. Representatives that the Soviet
government had decided to shut down all five
plutonium production reactors at its secret
military center at Kyshtym in the Ural
mountains and that other plutonium produc-
tion reactors might be shut down if the Unit-
ed States and the Soviet Union conclude a
new nuclear arms limitation treaty (Wash-
ington Post, July 9, 1989: Al).

06/20/89—The Subcommittee on Arms Con-
trol, International Security and Science,
House Committee on Foreign Affairs, held a
hearing on the International Plutonium Con-
trol Act.

06/06/89—The House Committee on Armed
Services, Defense Nuclear Facilities Panel,
continued hearings on nuclear material pro-
duction cutoff as an arms control mecha-
nism.

05/23/89—The House Committee on Armed
Services, Defense Nuclear Facilities Panel,
held a hearing on nuclear material produc-
tion cutoff as an arms control mechanism.

05/18/89—The proposed International Pluto-
nium Control Act was introduced in the Sen-
ate by Senators Kennedy, Wirth and five oth-
ers as S. 1047, and in the House by Represent-
atives Wyden, Fascell and 86 cosponsors as
H.R. 2403.

04/07/89—Soviet President Gorbachev an-
nounced that the Soviet Union would cease
production of enriched weapons-grade ura-
nium, had shut down one plutonium produc-
tion reactor in 1987, and planned to shut
down two other such reactors in 1989 and 1990
without replacing them.

04/03/89—Senators Kennedy and Wirth in a
“‘Dear Colleague” letter invited support for a
bill to create the opportunity for a mutual
and verifiable halt to the production of addi-
tional plutonium and highly enriched ura-
nium for nuclear weapons, although permit-
ting continued production of tritium to
maintain existing warheads.

01/24/89—Representative Leach introduced
H.J. Res. 92 to provide for the contribution
by the United States and the Soviet Union
and other states of nuclear materials recov-
ered from warheads under arms control trea-
ties. The materials would be used in IAEA
peaceful nuclear programs in developing
states which are parties to the Treaty on
Non-Proliferation of Nuclear Weapons.
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A SIDE-BY-SIDE COMPARISON OF ACDA AND
CONGRESSIONAL RESPONSES TO QUESTIONS
ABOUT THE INTERNATIONAL PLUTONIUM CON-
TROL ACT OF 1989

(S. 1M7/H.R. 2403)

(Recently the Director of Congressional Af-
fairs for the Arms Control and Disar-
mament Agency (ACDA) distributed a set
of “Talking Points' in the form of a set of
questions and answers on the International
Plutonium Control Act. ACDA's state-
ments in these Talking Points are mislead-
ing and contain numerous errors of fact
and analysis. The attached side-by-side
comparison provides a detailed critique of
ACDA’s talking points:)

QUESTIONS AND ANSWERS PERTINENT TO H.R.
2408/S. 1047 INTERNATIONAL PLUTONIUM CON-
TROL ACT

Ql. Do we have the technology to detect
clandestine Soviet production of fissile ma-
terials for nuclear weapons?

A. No. Laser isotope separation—which can
be used either to enrich uranium, or to sepa-
rate plutonium for weapons purposes—is par-
ticularly hard to detect. Other types of fa-
cilities for enriching uranium, chemical ex-
change and gas centrifuge, could also be used
for clandestine production with little risk of
detection.

The Senate-House sponsors of S. 1047/H.R. 2403
answer ACDA’s questions about the Inter-
national Plutonium Control Act
ACDA Question 1: Do we have the tech-

nology to detect clandestine Soviet produc-

tion of fissile materials for nuclear weapons?

Response: The problem of positively identi-
fying Soviet attempts to construct and oper-
ate clandestine fissile material production
facilities can not be reduced to a simple as-
sessment of whether we possess adequate re-
mote detection technology. The Administra-
tion response ignores at least two other prin-
cipal factors that are involved: the amount
which defines a ‘‘significant" or “‘trigger
quantity” of the material being monitored,
and the degree of suspect site inspection af-
forded under the proposed agreement.

ACDA's answer to this question also con-
siderably undervalues both current U.S.
space-based detection capabilities as well as
the indirect signatures that would be created
by a clandestine production program of any
significant size, such as raw material con-
sumption, transportation flows, and utiliza-
tion of technical personnel. Indeed, the en-
tire Soviet nuclear materials production pro-
gram for weapons has been clandestine since
its inception, and this extreme secrecy has
not prevented the United States from learn-
ing a great deal about it.

More recently, the Soviet Union has begun
to open up its nuclear materials production
complex to the outside world, and has
pledged complete disclosure and inspection
of all facilities in the context of an agree-
ment to cut off production for weapons pur-
poses. The proposed legislation would require
such Soviet disclosure in any case.

ACDA expresses concern about U.S. abili-
ties to detect construction and operation of
a hypothetical Soviet laser isotope separa-
tion plant, but conveniently fails to specify
either the size or the annual input/output of
an LIS plant that could be placed in oper-
ation “‘with little risk of detection.” How lit-
tle is little? A low probability of detection
per year may be appropriate and sufficient if
the annual target guantity for monitoring
clandestine production is also extremely
low, representing a tiny fraction of existing
stockpiles. For larger target quantities, rep-
resenting as much as, for example, one per-
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cent per year of the U.8. stockpiles of these
materials, a higher probability of detection
and identification for potential clandestine
facilities is warranted, and in the view of the
sponsors, obtainable.

Q2. Then why did the U.S. propose a fissile
material cutoff twenty years ago?

A. There are two basic reasons that the
U.S. once advocated such a cutoff. First, ver-
ification would have been simpler and more
sure in the 1960’s. Laser isotope separation
(LIS), for example, was not yet developed.
Even then, however, it was acknowledged
that if LIS were to become feasible, it would
make verification of a cutoff difficult if not
impossible.

The second reason is that during the 1960s
and early 70s the U.S. had a significant lead
over the USSR in production of weapons-
grade materials. Even though we were un-
able to convince the Soviets to negotiate a
cutoff, the U.S. unilaterally ceased produc-
tion of enriched uranium for weapons in 1964.

ACDA Question 2. Why did the U.S. propose
a fissile material cutoff twenty years ago?

Response: ACDA's response to this ques-
tion is incomplete and misleading. The
statement that “verification would have
been simpler and more sure in the 1960’s" can
not be supported. Coverage, response time,
and ground resclution of U.S. surveillance
satellites have improved considerably since
the mid-1960's. Indeed, our knowledge of the
USSR in virtually all areas is much greater
than it was twenty years ago.

The U.S. proposal of the mid-1960's called
for extensive application of ‘‘adversarial”
anytime, anywhere inspection of suspect
sites as a means of coping with the problem
of clandestine production—hardly a ‘“sim-
ple' matter, as the U.8. government redis-
covered during the negotiations on the INF
Treaty. The Gorbachev-era Soviet Union
welcomes intrusive on-site inspections as an
adjunct to national technical means of in-
spection, a position that was firmly rejected
by the USSR during the 1960's.

The ACDA response omits the primary rea-
son why the United States pursued a fissile
cutoff in the period 1964-1968: it was offered
as an inducement to non-nuclear weapon
states to join the nonproliferation treaty.
According to George Bunn, ACDA's General
Counsel during the Kennedy and Johnson
Administrations, ‘‘a major effort was made
to find new ways to inhibit the spread of nu-
clear weapons. As a complement to his pro-
posal for a nonproliferation agreement,
President Johnson urged the Geneva disar-
mament conference to seek ‘a verified agree-
ment to halt all production of fissionable
materials for weapons use.''"!

ACDA’'s contention that the alleged dif-
ficulties of verifying a laster isotope separa-
tion (LIS) plant were understood by official
proponents of the cutoff way back in the
1960's is open to guestion on two grounds:
first, the scientific feasibility for the LIS
process was not even demonstrated until 1971
(at the AVCO corporation) and, second, it's
production scale application for both com-
mercial and military purposes is still under
development today, almost 20 years later.
Neither side has any operational experience
monitoring such plants, but the United

'Bunn continues, '“To that [Geneva] conference,
from 1964 to 1968, the years we advocated and nego-
tiated the NPT, we submitted working papers, tech-
nical briefings and many statements on how the pro-
duction cutoff for nuclear explosives would be veri-
fied." Prepared Statement of George Bunn before
the House Foreign Affairs Subcommittee on Arms
Control, International Security, and Sclence, June
20, 1989.
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States routinely monitors the USSR's high
power laser research programs and has iden-
tified the facilities where it believes this
work is conducted. On-site inspections could
obviously provide additional data.

It should be noted that while ACDA ex-
presses repeated concern about the detect-
ability of a hypothetical Soviet LIS plant—
the USSR does not have a production scale
LIS demonstration program, as does the
United States—it fails to note that the U.S.
Department of Energy has been the chief
promoter of this new, supposedly evasion-
prone technology.

Finally, under the proposed legislation, the
President is provided with the option of cer-
tifying that the United States government is
‘“unable to determine that . . . isotope sepa-
ration plants dedicated to the production of
plutonium for weapons purposes have ceased
operation.” Should ACDA's vague reserva-
tions subsequently prove to have an analyt-
ical and substantive foundation, the Presi-
dent is free to invoke this provision.

Q3. Isn't this just a partisan issue, with the
Republicans trying to kill a Democratic ini-
tiative?

A. In fact, a fissile material cutoff was
first proposed by President Eisenhower. The
proposal was not pursued by the U.S. after
1973. When an attempt was made to resusci-
tate the proposal in 1978, President Carter
ordered a thorough review of the cutoff. He
concluded that his administration would not
propose a cutoff, nor would it support a cut-
off attempt proposed by others.

ACDA Question 3. Isn't this just a partisan
issue, with the Republicans trying to kill a
Democratic initiative?

Response. Well, let the reader be the judge.
A letter dated May 1, 1989 from the ranking
Republican members of the House Armed
Services, Foreign Affairs, Intelligence, and
Defense Appropriation committees, urged
Republican members not to cosponsor ‘‘oner-
ous arms control legislation' offered by
Democrats, including an alleged measure *‘to
curtail U.8. plutonium and tritium produc-
tion.” Fortunately, ten House Republicans
have ignored this advice and become cospon-
sors of the bill. In reality, the International
Plutonium Control Act does not ‘‘curtail”
current U.S. plutonium production because
there is no such production at the present
time, and none is anticipated until 1996 at
the earliest. And the bill does not affect, and
indeed specifically excludes, present and fu-
ture facilities dedicated to tritium produc-
tion.

ACDA's reference to the handling of the
fissile cutoff proposal in the Carter Adminis-
tration is misleading. President Carter and
some of his top arms control advisers favored
a cutoff, but they faced the same kind of in-
ternal government opposition now being of-
fered by ACDA and thus opted to defer the
cutoff in order to gain a government wide
consensus on SALT II. Nevertheless, the
United States voted for a United Nations res-
olution offered by Canada favoring a cutoff
in November 1980.

Q4. Does the USSR support the idea of a
fissile materials production cutoff?

A. The USSR has indicated support for ne-
gotiations toward a cutoff. Some suspect
that the USSR would prolong negotiations in
hopes that the Congress would decline to
fund the rebuilding of U.S. production facili-
ties. Meanwhile, the Soviets would continue
their own production unabated. Others say
that the USSR could easily afford to cutoff
fissile materials production for weapons be-
cause it would continue to have such capa-
bility in its civil nuclear sector. This would
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be to Soviet advantage because the U.S.
would need to develop the technology and re-
celve congressional approval for producing
plutonium for military use in civilian nu-
clear power facilities.

ACDA Question 4. Does the USSR support
ttflgidea of a fissile materials production cut-
oLty

Response. On April 7, General Secretary
Gorbachev announced during a visit to Lon-
don that the USSR had ceased production of
highly-enriched uranium for weapons and
was in the process of shutting down three
plutonium production reactors ‘‘without
commissioning new units to replace them."
Gorbachev stated that these steps were “‘yet
another major step toward the complete ces-
sation of production of fissionable materials
for use in weapons.”

According to Soviet Deputy Foreign Min-
ister Victor Karpov, when Secretary of State
Baker visited Moscow in May, he received a
proposal from Gorbachev to begin negotia-
tions on a fissile material production cutoff.

ACDA’s answer to this question is filled
with anonymous third-party testimony and
tinged with a kind of free-floating paranoia
(e.g., ‘‘some suspect that the USSR would
prolong;" ‘‘others say that the USSR could
eagily afford”). Who are the anonymous au-
thorities making these speculative asser-
tions, and where is the evidence to support
them? It is certainly not in ACDA's brief.

ACDA’'s brief insinuates that the USSR
would prolong the negotiations undertaken
pursuant to the International Plutonium
Control Act with the intent of undermining
the will of the Congress to build new produc-
tion facilities. “Meanwhile,”” we are told,
“the Soviets would continue their own pro-
duction unabated.”” This is complete non-
sense. ACDA clearly has not even read the
bill, or does not understand what it has read.
The whole thrust of the bill is to highlight a
halt in current Soviet plutonium production
operations as an essential precondition for
entering into bilateral negotiations! In addi-
tion:

The bill would require a mutual and veri-
fied shutdown of all dedicated plutonium
production reactors, chemical separation fa-
cilities, and isotope separation plants prior
to the effective date of the funding restric-
tion.

The legislation directly constrains only
the operation of these facilities—not their
design or construction, as ACDA wrongly im-
plies.

The opportunity is specifically reserved for
the President to certify that the potential
uncertainty in verifying the shutdown of fa-
cilities dedicated to military production is
unacceptable, thereby terminating the fund-
ing restriction.

The President is also allowed the oppor-
tunity to certify that the Soviet Union is re-
fusing to negotiate in “‘good faith," likewise
terminating the funding restriction.

With all these redundant protection meas-
ures built into the bill, one wonders if any
measures could be devised that would calm
ACDA’s rampant fear of being snookered by
smart Soviet negotiators.

ACDA’'s unsourced contention that *“‘the
USSR could easily afford to cut off missile
materials production for weapons because it
would continue to have such capability in its
civil sector’ is highly speculative and mis-
leading. The comparison is made between ac-
tual production for weapons in the military
sector—which ACDA says the USSR could
easily give up—and a Soviet capability to as-
sume this military role in the civil sector,
which is supposedly unmatched by the Unit-
ed States.
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The fact is that under a cutoff agreement,
both the U.S. and the USSR could maintain
an inherent capability for production in both
dedicated military facilities and in the civil
sector. An agreement to cutoff production of
plutonium and highly-enriched uranium for
weapons would not constrain the ability of
either side to maintain reactor capacity
dedicated to tritium production that could
be quickly shifted to plutonium production.

Moreover, the Atomic Energy Act provides
that “‘whenever the Congress declares that a
state of war or national emergency exists,"
the President is authorized to operate civil
nuclear facilities for military purposes.?2 We
leave it to ACDA to explain why it considers
the statutory requirement for such a Con-
gressional declaration to be a “Soviet advan-
tage.” In this connection, it should be noted
that the U.S. has a far larger installed base
of civil nuclear power reactors than does the
Soviet Union, with an inherently greater po-
tential for weapons-grade plutonium produc-
tion.

ACDA is simply wrong in stating that fur-
ther technology development is required to
produce plutonium in U.S. civil reactors.
Plutonium is obviously produced in such re-
actors all the time. To produce weapons-
grade plutonium, the irradiation time of the
fuel in the reactor would be drastically re-
duced. Maintaining a contingency to reproc-
ess this fuel would require construction of a
new head-end facility at an existing reproc-
essing plant.

Q5. Does the USSR advocate ending the re-
cycle of fissile materials from decommis-
sioned weapons?

A. Yes, Soviet representatives have pro-
posed this. If the USSR could successfully
end recycling of materials from weapons and
keep U.S. production facilities from being re-
built, it would freeze an advantage in Soviet
fissile materials stockpile, production capa-
bilities, and weapons modernization.

ACDA Question 5: Does the USSR advocate
ending the recycle of fissile materials from
decommissioned weapons?

Response: If “Soviet representatives” have
indeed proposed this, why not provide the
reference and the context? In fact, this idea
has been most vigorously promoted by inde-
pendent U.S. scientists associated with the
Federation of American Scientists. These ex-
perts have correctly noted that from the
technical point of view, all the talk of ‘“‘real
reductions™ in nuclear weapons will not
amount to much if both sides are permitted
to retain the nuclear warheads from disman-
tled systems and recycle the fissile material
into new weapons. During the debate over
the INF Treaty, the most prominent critic of
allowing this recycling of warheads to con-
tinue was not the Soviet negotiating team
but North Carolina Senator Jesse Helms!

Physicists Frank von Hippel of Princeton
and Wolfgang Panofsky of Stanford have
noted that if such genuine warhead reduc-
tions are desired in the future, a cutoff in
fissile material production for weapons is an
important prerequisite for high-confidence
verification.

The rest of ACDA's response to this ques-
tion is a melange of buzz-words and paranoia
that is totally devoid of analytical content.

28ec. 108. War or National Emergency.—When-
ever the Congress declares that a state of war or na-
tional emergency exists, the [Atomic Energy] Com-
mission is authorized to suspend any licenses grant-
ed under this Act If in its judgement such action is
necessary to the common defense and
security . . . [and] to order the recapture of any
special nuclear material or to order the operation of
any [licensed] facility" (42 U.8.C. sec 2138)
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No one—save for ACDA—has ever suggested
allowing the USSR the authority to “keep
U.8. production facilities from being re-
built.”” And as for “‘freezing" an advantage in
Soviet fissile materials stockpiles, ACDA’s
own prescription for avoiding controls in
this area would allow the current Soviet
“advantage’” to increase by some tens of
thousands of kilograms of plutonium.

Q6. Both the U.S. and the USSR have large
quantities of fissile materials for weapons.
Why do we need more?

A. In the short term, the U.S. needs more
fissile materials for its modernization pro-
gram. As with any weapon system upgrade
program, the existing weapons must remain
for national security interests until the new
ones are available for use. If the U.S. were
going to build a new fleet of tanks, it would
not cannibalize old tanks for parts until they
were no longer needed for security. The same
principle applies to our nuclear weapons.

In the long term, the U.S. may or may not
need more fissile materials. But, the U.S.
should have the capability to make fissile
material should it be needed. The U.S.
should never get into a position whereby the
USSR has the capability to produce pluto-
nium and enriched uranium for weapons and
the U.S. does not.

ACDA Question 6: Both the U.S. and the
USSR have large quantities of fissile mate-
rials for weapons. Why do we need more?

Response: The short answer is, we don’t.
Both countries could cease production of
fissile materials for weapons tomorrow and
be guaranteed of huge, enduring stockpiles of
nuclear explosive materials. ACDA’'s re-
sponse is misleading, and blurs the distinc-
tion between future requirements for pluto-
nium and highly-enriched uranium.

In the short-term, the U.S. does not re-
quire more plutonium for weapons produc-
tion beyond that available from retirements
and scrap recovery. The Department of En-
ergy has testified that additional plutonium
is not required for weapons in this decade,
and that the output of the planned Special
Isotope Separation Plant for plutonium
would be used to fill a “plutonium reserve'
requirement that has never been met over
the entire course of the nuclear arms race.
Why should *‘national seeurity" suddenly re-
quire that we fill this reserve now, just as we
are entering an era of nuclear reductions
that will create a plutonium surplus.

Moreover, according to Evgeny Mikerin,
the Soviet official in charge of nuclear mate-
rials production, the USSR is continuing to
produce plutonium even while the total num-
ber of weapons declines because plutonium
use per weapon is increasing in the newer
more compact generation of Soviet weap-
onry. Why ACDA desires to facilitate the
process of Soviet weapons modernization by
allowing the Soviets unlimited quantities of
plutonium is something of a mystery.

Likewise, the ““need” for additional highly-
enriched uranium (HEU) is premised on re-
plenishing a reserve stockpile of HEU metal
that has been drawn down by requirements
for domestic and foreign research reactor
fuel. The actual ‘‘need” for future use in
weapons depends on several factors: the rate
of retirement of older weapons, particularly
obsolete W-33 artillery shells which contain
large amounts of HEU; the implementation
of START reductions; and the justification
for “‘high-yield" options for certain weapons
by replacing depleted uranium components
with HEU. In the latter case, U.S. security
hardly hinges on whether its strategic mis-
sile warheads have yields of 300, 450, or 600
kilotons. These who continue to maintain
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that such differences matter are afflicted
with the same nuclear warfighting fantasies
that so alarmed the American and European
publics during the early years of the Reagan
administration, Congress and the country
have moved beyond such mechanistic, dehu-
manized models of deterrence. Apparently,
ACDA has not.

Finally, contrary to ACDA's implication,
no one advocating a cutoff in military pro-
duction has suggested that the U.8. should
get itself into a position “whereby the USSR
has the capability to produce plutonium and
enriched uranium for weapons and the U.S.
does not (emphasis added).” In fact, with re-
spect to plutonium, that is already the case
today, courtesy of the Reagan Administra-
tion's mismanaged nuclear weapons buildup
of the 1980. An immediate plutonium produc-
tion cutoff for weapons would prevent the
Soviet Union from capitalizing on this asym-
metry. In the case of uranium enrichment,
U.8. capacity is almost double that of the
USSR.

Q7. If there were a cutoff of fissile mate-
rials production today, wouldn't it benefit
the US?

A. Absolutely not. A cutoff today would
freeze a Soviet advantage, not only in the
materials in stockpile, but in production ca-
pability. Let's take plutonium production
for weapons as an example, U.S. facilities are
old and have been shut down to correct envi-
ronmental problems. Even after recently an-
nounced planned shutdowns, the Soviet
Union will have at least ten operating nu-
clear materials production reactors capable
of producing either plutonium or tritium.
And, even if they were to close these, they
would still have plutonium production facili-
ties on-line as part of their breeder reactor
program. Although these latter facilities are
part of their civil nuclear program, they
could be used for weapons purposes if the So-
viets chose to do so. The U.S. has no breeder
reactor program.

ACDA Question T: If there were & cutoff of
fissile materials production [for weapons]
today, wouldn't it benefit the US?

Response: Ironically, ACDA’'s answer to
this question raises most of the points that
support the case for a production cutoff. Why
does ACDA cite the large current Soviet ad-
vantage in plutonium production capability
as an argument against negotiating a shut-
down of Soviet military production reactors
and reprocessing plants to continue in oper-
ation. Imagine if this same logic had been
applied to the Soviet advantage in INF weap-
ons in Europe or to their current advantage
in armored ground forces. We would never
have reached an INF Treaty or begun the Vi-
enna negotiati